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EXCERPTS FROM MAJORITY  
AND DISSENTING OPINIONS

DRED SCOTT V. SANFORD (1857) MAJORITY  
OPINION (CHIEF JUSTICE TANEY)

“The question before us is whether the class of per-
sons described in the plea in abatement compose a 
portion of this people, and are constituent members 
of this sovereignty? We think they are not, and that 
they are not included, and were not intended to be 
included, under the word “citizens” in the Consti-
tution, and can therefore claim none of the rights 
and privileges which that instrument provides for 
and secures to citizens of the United States. On the 
contrary, they were at that time considered as a sub-
ordinate and inferior class of beings who had been 
subjugated by the dominant race, and, whether 
emancipated or not, yet remained subject to their 
authority, and had no rights or privileges but such 
as those who held the power and the Government 
might choose to grant them….

The language of the Declaration of Independence 
is equally conclusive: It begins by declaring that, 
“[w]hen in the course of human events it becomes 
necessary for one people to dissolve the political 
bands which have connected them with another, 
and to assume among the powers of the earth 
the separate and equal station to which the laws 
of nature and nature’s God entitle them, a decent 
respect for the opinions of mankind requires that 
they should declare the causes which impel them 
to the separation.”

It then proceeds to say: “We hold these truths 
to be self-evident: that all men are created equal; 
that they are endowed by their Creator with certain 
unalienable rights; that among them is [sic] life, 
liberty, and the pursuit of happiness; that to secure 

these rights, Governments are instituted, deriving 
their just powers from the consent of the governed.”

The general words above quoted would seem 
to embrace the whole human family, and if they 
were used in a similar instrument at this day would 
be so understood. But it is too clear for dispute 
that the enslaved African race were not intended 
to be included, and formed no part of the people 
who framed and adopted this declaration, for if 
the language, as understood in that day, would 
embrace them, the conduct of the distinguished 
men who framed the Declaration of Independence 
would have been utterly and flagrantly inconsistent 
with the principles they asserted, and instead of the 
sympathy of mankind to which they so confidently 
appealed, they would have deserved and received 
universal rebuke and reprobation….

Upon these considerations, it is the opinion of 
the court that the act of Congress which prohibited 
a citizen from holding and owning property of this 
kind in the territory of the United States north of 
the line therein mentioned is not warranted by the 
Constitution, and is therefore void, and that neither 
Dred Scott himself nor any of his family were made 
free by being carried into this territory, even if 
they had been carried there by the owner with the 
intention of becoming a permanent resident….

Upon the whole, therefore, it is the judgment 
of this court that it appears by the record before us 
that the plaintiff in error is not a citizen of Missouri 
in the sense in which that word is used in the 
Constitution.” 
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HEROES & VILLAINS: THE QUEST FOR CIVIC VIRTUE

DRED SCOTT V. SANFORD (1857) DISSENTING 
OPINION (JUSTICE BENJAMIN CURTIS)

One mode of approaching this question is, to in-
quire who were citizens of the United States at the 
time of the adoption of the Constitution… 

At the time of the ratification of the Articles of 
Confederation, all free native-born inhabitants of 
the States of New Hampshire, Massachusetts, New 
York, New Jersey, and North Carolina, though 
descended from African slaves, were not only 
citizens of those States, but such of them as had 
the other necessary qualifications possessed the 
franchise of electors [the right to vote], on equal 
terms with other citizens…

I dissent, therefore, from that part of the opinion 
of the majority of the court, in which it is held that a 
person of African descent cannot be a citizen of the 
United States; and I regret I must go further, and 
dissent both from what I deem their assumption 
of authority to examine the constitutionality of 
the act of Congress commonly called the Missouri 
compromise act, and the grounds and conclusions 
announced in their opinion…

[T]he Constitution has not failed to make an 
express provision for [the authority of Congress 
to legislate for the territories] and … it is found 
in the third section of the fourth article of the 
Constitution.  [The Congress shall have Power to 
dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging 
to the United States; and nothing in this Constitution 
shall be so construed as to Prejudice any Claims of the 
United States, or of any particular State.]

It will not be questioned that, when the 
Constitution of the United States was framed 
and adopted, the allowance and the prohibition 
of negro slavery were recognised subjects of 
municipal legislation; every State had in some 
measure acted thereon; and the only [federal] 
legislative act concerning the territory -- the  
ordinance of 1787, which had then so recently been 
passed -- contained a prohibition of slavery. The 
purpose and object of the clause being to enable 
Congress to provide a body of municipal law for 
the government of the settlers, the allowance or the 

prohibition of slavery comes within the known and 
recognised scope of that purpose and object…

If it can be shown, by anything in the Constitution 
itself, that when it confers on Congress the power 
to make all needful rules and regulations respecting 
the territory belonging to the United States, the 
exclusion or the allowance of slavery was excepted; 
or if anything in the history of this provision tends 
to show that such an exception was intended by 
those who framed and adopted the Constitution 
to be introduced into it, I hold it to be my duty 
carefully to consider, and to allow just weight to 
such considerations in interpreting the positive text 
of the Constitution. But where the Constitution 
has said all needful rules and regulations, I must 
find something more than theoretical reasoning to 
induce me to say it did not mean all…

Slavery, being contrary to natural right, is created 
only by municipal law. This is not only plain in 
itself, and agreed by all writers on the subject, but 
is inferable from the Constitution, and has been 
explicitly declared by this court. The Constitution 
refers to slaves as “persons held to service in one State, 
under the laws thereof.” …

It was certainly understood by the Convention 
which framed the Constitution, and has been 
so understood ever since, that, under the power 
to regulate commerce, Congress could prohibit 
the importation of slaves; and the exercise of the 
power was restrained till 1808. A citizen of the 
United States owns slaves in Cuba, and brings 
them to the United States, where they are set free 
by the legislation of Congress. Does this legislation 
deprive him of his property without due process 
of law? If so, what becomes of the laws prohibiting 
the slave trade? If not, how can a similar regulation 
respecting a Territory violate the fifth amendment 
of the Constitution? …

For these reasons, I am of opinion that so much 
of the several acts of Congress as prohibited slavery 
and involuntary servitude within that part of the 
Territory of Wisconsin … were constitutional and 
valid laws.




