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Federalism
By the time the delegates to the Constitutional
Convention had gathered in Philadelphia in 1787,
the American people had been accustomed for
more than one hundred and fifty years to having
most of their affairs managed first within the
colonies and then in independent states. It was not
surprising that the Articles of Confederation, the
initial constitutional system for
“The United States of America,”
affirmed in its first article the
general “sovereignty, freedom
and independence” of the states.
Beyond historical precedence,
the commitment to state
sovereignty drew support from
sixteenth- and seventeenthcentury theorists such as Jean
Jacques Rousseau who argued
that the habits and virtues
needed by a self-governing
people can be cultivated only in
small republics. In short, history
and theory seemed to be on the
side of a confederation of small
American republics or states.
If the American people were inclined to favor
state sovereignty, they also were interested in
comfortable preservation—that is, in the enjoyment
of both “safety and happiness,” to borrow from the
Declaration of Independence. By the mid-1780s, it
was clear to many Americans that state sovereignty
created obstacles to comfortable preservation, not
the least being the impediments to a smoothfunctioning commercial system. Concerns about
the effects on the country of competing fiscal and
commercial policies in the different states led to
the Annapolis Convention of 1786. While the
delegates to this convention did not come up with
a specific plan for fixing the commercial system,
they petitioned the confederation congress to
arrange for a constitutional convention that would
reconsider the Articles of Confederation with the
aim of improving interstate commerce.
James Madison, one of seven delegates chosen
to represent Virginia at the Constitutional
Convention of 1787, prepared a document on the
history of confederacies during the months
preceding the meeting. Events such as Shays’s
Rebellion in Massachusetts and disputes over the



commercial use of the Potomac River, along with
his study of history, convinced him that a system
based on state sovereignty was destined to fail.
Madison worked with other members of the
Virginia delegation on a plan for a basically
national, rather than confederal, system of
government. In addition to provisions for separate
legislative, executive, and judicial
branches, the “Virginia Plan”
would
have
empowered
Congress “to negative all laws
passed by the several States,
contravening in the opinion of
the National Legislature the
articles of Union; and to call
forth the force of the Union
against any member of the
Union failing to fulfill its duty
under the articles thereof.” The
Virginia Plan proposed a
national government that would
be legally and functionally
supreme over the states.
According to Madison, only
a national system would be capable of protecting
the fundamental interests and rights of the
American people. Other delegates at the
convention disagreed. Roger Sherman of
Connecticut, for example, argued that “the objects
of Union . . . were few” and that “the people are
more happy [sic] in small than in large States.”
Sherman was not alone in preferring a
confederation of small republics to a national or
unitary political system. Madison understood that
he had to expose the weaknesses of the confederal
model to save the Virginia Plan. Sherman helped
him out on June 6 by conceding that some states
were too small and, hence, subject to factious
violence. Madison seized upon this argument. He
responded that “faction & oppression” had
“prevailed in the largest as well as the smallest”
states, although less in the former than the latter.
The teaching for Madison was clear: large
republics are more likely to provide “security for
private rights, and the steady dispensation of
Justice,” than small republics. This argument hit
home with the delegates. Madison convinced them
that what they wanted most from government, that
is, protection for rights or republican liberty, could
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best be achieved in a national system. Small
proposing to establish a “consolidated” government
republics, he argued, were actually bad for
based on the consent of the people, rather than the
republican liberty, being hotbeds of factious
states. For Henry, the new constitutional system
division and violence. He summed up his position
would endanger the rights and privileges of the
bluntly: “The only remedy is to enlarge the sphere,
people along with the “sovereignty” of the states.
& thereby divide the community into so great a
Richard Henry Lee, one of the Anti-Federalists,
number of interests & parties, that in the 1st. place
shared Henry’s fear that a large republic would not
a majority will not be likely at the same moment to
be hospitable to liberty and natural rights. Like
have a common interest separate from that of the
many other opponents of the Constitution, Lee
whole or of the minority; and in the 2d. place, that
also argued that republican liberty can be
in case they shd. have such an interest, they may
preserved only by a virtuous citizenry and that
not be apt to unite in the pursuit of it.” Here was
only small republics are capable of nurturing civic
the outline of the famous
and moral virtues.
defense of the large republic
The fact that the
Madison convinced them that what
that appears in Madison’s
document that issued from
they wanted most from government,
Federalist Paper No. 10.
the Federal Convention did
In the end, the delegates
not include a bill of rights
that is, protection for rights or
at
the
Constitutional
seemed to lend support to
republican liberty, could best be
Convention settled on a plan
the charge by Patrick Henry
achieved in a national system.
that combined national and
and others that the
confederal elements. To
proposed
governmental
quote Federalist Paper No. 39: the proposed system
system would promote neither the happiness nor
“in strictness” was “neither national nor a federal
the liberty of the people. In fact, several delegates
Constitution, but a composition of both.”
to the convention, including George Mason of
Madison’s June 6 speech, however, insured that the
Virginia and Eldridge Gerry of Massachusetts,
new “compound” republic would have a national
were sufficiently troubled by the absence of a bill
as opposed to a confederal tilt. This innovative
of rights that they departed without adding their
governmental model, what came to be called the
signatures to the document. Gerry also worried
“federal” model, represented one of America’s
that the new government would not adequately
great contributions to the science of politics
represent the people and that its powers were not
according to Madison. The model’s national
well defined. When it was clear that the opponents
elements were evident not only in the creation of
of the plan would not accept the argument that the
separate executive and judicial departments as well
framework set out by the delegates provided for a
as proportional representation in the House of
limited government of enumerated powers that
Representatives, but in the supremacy clause that
would be incapable of emasculating natural rights
affirmed that the Constitution as well as national
and liberties, an agreement was reached during the
laws enacted under its authority would constitute
ratification period to add amendments that would
the supreme law of the land. The confederal
guarantee, among other things, freedom of speech
elements appeared in the provision for equal state
and religion, trial by one’s peers, and protection
representation in the United States Senate (a
against unreasonable searches and seizures.
feature especially desired by the small states) and
The federal system or compound republic
state participation in the ratification of
crafted by the Framers was an ingenious response
amendments. The addition of the 10th
to the demand for both effective or competent
Amendment in 1791 provided added protection
government on the one side, and rights-sensitive
for state interests (“The powers not delegated to
government on the other. The decision to divide
the United States by the Constitution, nor
power among (federalism) and within (checks and
prohibited by it to the States, are reserved to the
balances) several governments positioned the
States respectively, or to the people”).
American people to enjoy the benefits of a large
The defenders of the confederal model
republic (e.g., strong defense against foreign
continued their attacks on the new system during
encroachments, national system of commerce,
the ratification debates that followed the
etc.) while still retaining significant control over
convention. Patrick Henry of Virginia, for
their day-to-day affairs within the states. The
example, accused the delegates to the Federal
states, and not the national government, were
Convention of violating their authorization by
entrusted with the “police powers,” that is, the
Federalism
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authority to protect the health, morals, safety and
welfare of the people. It is worth noting that
Madison was quite content to entrust the police
powers to the states—he never desired that the
United States have a unitary system of government.
Ratification of the Constitution in 1791 hardly
put an end to the debate between the advocates of
state sovereignty or small republicanism and the
proponents of national sovereignty and the large
republic. The concerns of James Madison and
Patrick Henry, for example, are never far from the
surface of contemporary debates about the power
of the federal government to impose regulations
on the states under the Constitution’s commerce

clause or the Fourteenth Amendment. There is
considerable evidence, however, that the tension
between these positions not only adds vitality to
the constitutional system, but has been critically
important to the advancement of both national
security and equality in the enjoyment of
fundamental rights. The federal arrangement that
was crafted by the delegates at the Federal
Convention of 1787 has long been recognized
as one of the principal models of a modern
democratic system of government.
David E. Marion, Ph.D.
Hampden-Sydney College
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Freedom of Religion
A sound understanding of the United States requires
an appreciation of the historical commitment of the
American people to certain fundamental liberties.
High on the list of these liberties is freedom of
religion. The image of brave seventeenth-century
English Puritans making the difficult journey across
the Atlantic to American shores in pursuit of the
freedom to live according to their
faith is a powerful part of the
American myth. Less remembered,
however, is the fact that the
commonwealth established by
the Puritans was as intolerant as
Anglican England, from which
they had fled. Indeed, the road to
achieving full religious liberty in
the United States was long and
arduous. By the time of the
writing of the United States
Constitution in 1787, Americans
were committed to the principle
of religious tolerance (or, to use
the term of the time, “toleration”)
and the idea of separation of
church and state, but only to a limited degree. It
would be another five decades before all states
granted broad religious liberty to their citizens and
provided for the complete separation of church
and state.
Modern ideas about freedom of religion were
developed in the wake of the Protestant Reformation
of the sixteenth century, which shattered the unity
of Christendom and plunged Europe into political
and religious conflict. Though some European states
remained religiously homogeneous, either retaining
the traditional faith of Roman Catholicism or
adopting some brand of Protestantism, religious
division within many countries led to discord and
bloodshed. In England, the church established in
the mid-sixteenth century by King Henry VIII (who
reigned from 1509 to 1547) faced stiff resistance,
first from the many Catholics who refused to
abandon the faith of their ancestors, and then from
the Puritans who opposed the rule of bishops and
wanted to purify the church so that it included
only the elect.
Henry VIII’s successors, Elizabeth I (1558–1603)
and James I (1603–1625), successfully quelled
opposition to the Church of England (the Anglican



Church), largely through harsh persecution of
dissenters. In 1642, however, England was engulfed
by religious civil war, from which the Puritans
emerged victorious. The Puritan Commonwealth
established by Oliver Cromwell ruthlessly persecuted
Anglicans and Catholics. But Puritan rule was
short-lived. An Anglican monarch, Charles II, was
restored to the throne in 1660.
This “settlement” of the religious
crisis, however, was threatened
by the accession of a Catholic,
James II, to the throne in 1685.
Anxious Protestants conspired
and invited a foreigner, William
of Orange, to assume the
kingship of England. William
invaded England, drove James
into exile, assumed the throne,
and reestablished the Church of
England as the national church.
In this contentious atmosphere
some English political thinkers,
such as John Locke, began to
advocate a policy of religious
toleration. Locke’s ideas reflected a key assumption
of Enlightenment thought—that religious belief,
like political theory, is a matter of opinion, not
absolute truth. “The business of laws,” Locke wrote
in his Letter on Toleration (1689), “is not to provide
for the truth of opinions, but for the safety and
security of the commonwealth and of every
particular man’s goods and person.” Public security
was in no way dependent on a uniformity of
religious belief among the citizenry. “If a Jew do not
believe the New Testament to be the Word of God,”
Locke stated, “he does not thereby alter anything in
men’s civil rights.” Rather, intolerance led to
“discord and war,” and Locke warned that “no peace
and security” could be “preserved amongst men so
long as this opinion prevails . . . that religion is to be
propagated by force of arms.” Religious belief, in
Locke’s view, was a matter of individual choice, a
matter for society, not for government.
Locke’s views on religious liberty had a profound
influence on American thinking in the next century.
Other writings, however, particularly the Bible, had
at least as great an impact on American political
theory. Indeed, the American experiment in religious
toleration began years before the publication of
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Locke’s treatise, though the early history of Puritan
firmly rooted in America by the eighteenth century.
Massachusetts Bay was hardly indicative of the course
Americans learned from the example of
that toleration would take in America. Established
seventeenth-century England that religious
by John Winthrop in 1630, Massachusetts was a
persecution was ultimately detrimental to the
repressive place where church and state were one
political, social, and economic welfare of the
and where religious dissent was ruthlessly stamped
nation. In America, where the Christian sects were
out. Dissenters had few options: they could be
more numerous than in England, the repercussions
silent, suffer persecution, or leave the colony. Roger
of religious intolerance would be especially adverse
Williams, a freethinking preacher, was forced to
to the nation’s prospects. Americans’ devotion to
choose this last option, leaving Massachusetts in
religious freedom, then, was a product of necessity
1636 to establish the colony of Rhode Island.
and experience as well as reason.
In Rhode Island, Williams instituted toleration
The crisis of empire during the 1760s and
for all people, and his new
1770s served to strengthen
colony quickly became a
the American commitment
Locke warned that “no peace and
refuge for persecuted groups
to religious liberty. It was not
security” could be “preserved amongst men
like Quakers and Baptists.
only the intrusive economic
so long as this opinion prevails . . .
Williams’s
case
for
measures passed by Parliament
toleration was at least as
during these years that
that religion is to be propagated by
radical as Locke’s. Basing his
alarmed Americans. Patriot
force of arms.”
arguments on the Bible,
leaders also warned of the
Williams insisted that the
danger of the Anglican
Jews, Muslims, and atheists were also deserving of
Church’s interference in American religious affairs.
religious liberty. The only “sword” to be used in
There was much talk that the British government
fighting their opinions was scripture itself.
would install a bishop in America who would
Intolerance was an offense to God. “An enforced
become the instrument of tyranny. This idea that
uniformity of religion throughout a nation or civil
political and religious liberty went hand in hand
state,” Williams wrote in The Bloudy Tenent of
was reflected in the New York Constitution of
Persecution (1644), “denies the principles of
1776, which explicitly connected “civil tyranny”
Christianity.” Williams argued that forced belief
with “spiritual oppression and intolerance.”
was not only a violation of God’s law but also an
Nearly all the state constitutions written
unwise policy. “Enforced uniformity (sooner or
during the American independence movement
later) is the greatest occasion of civil war, ravishing
reflected a commitment to some degree of
of conscience, persecution of Christ Jesus in his
religious liberty. The Massachusetts Constitution
servants, and of the hypocrisy and destruction of
of 1780 promised that “no subject shall be hurt,
millions of souls.”
molested, or restrained, in his person, liberty, or
Two years before the founding of Rhode Island,
estate, for worshipping God in the manner and
Cecil Calvert founded the colony of Maryland and
season most agreeable to the dictates of his own
proclaimed toleration for all Christians. Calvert
conscience.” The Virginia Declaration of Rights of
himself was a Catholic, but he knew that the
1776, authored by George Mason, proclaimed
viability of his colony depended on luring enough
“That Religion or the duty which we owe to our
Protestant settlers to make it an economic success.
Creator and the manner of discharging it, can be
A policy of toleration, he hoped, would serve this
directed only by reason and conviction, not by
purpose. In setting up Pennsylvania in the 1680s,
force or violence.” Mason’s ideas mirrored Locke’s
William Penn, a Quaker, followed a similar course,
belief that government should not intrude upon
making his colony a haven not only for his fellow
the concerns of society.
coreligionists, but, like Rhode Island, a refuge for
But many states limited religious liberty to
people of all religious sects.
Christians in general, or to Protestants in
Pennsylvania and Rhode Island would preserve
particular. The North Carolina Constitution of
uninterrupted their traditions of religious liberty,
1776 decreed “That no person, who shall deny the
but in Maryland, freedom of religion would be
being of God or the truth of the Protestant
curtailed for Catholics once Protestants came to
religion . . . shall be capable of holding any office or
power in the last decade of the seventeenth century.
place of trust or profit in the civil department
Still, the idea that some degree of religious liberty
within this State.” Similarly, the New Jersey
was a healthful policy for government became
Constitution of the same year declared that “there
Freedom of Religion

shall be no establishment of any one religious sect
in the era of independence, therefore, required that
in this Province, in preference to another,” but
government give some support to Christianity.
promised Protestants alone full civil rights. Thanks
Though the Massachusetts Constitution guaranteed
largely to the efforts of Charles Carroll of Carrollton,
that “no subordination of any one sect or
a Roman Catholic, Maryland’s Revolutionary
denomination to another shall ever be established
Constitution was more liberal in its guarantee of
by law,” it also permitted the legislature to levy
religious liberty to “all persons, professing the
taxes “for the support and maintenance of public
Christian religion.”
protestant teachers of piety, religion and morality.”
The Protestant majority in America was indeed
Similarly, the Maryland Constitution of 1776
particularly concerned about the Catholic minority
permitted the legislature to “lay a general and
in its midst. Catholics constituted the largest nonequal tax for the support of the Christian religion.”
Protestant creed in the country, and it was believed
There were, however, calls for complete
that Catholicism demanded loyalty to the pope
religious disestablishment at the state level. In
above devotion to country. The connection
Virginia, James Madison and Thomas Jefferson
between Catholicism and absolutism was deeply
were two of the most prominent advocates of a
ingrained in the American
strict separation of church
Protestant mind and was a
and state. Their ideas about
Thomas
Jefferson
asserted
that
the
legacy of the Reformation,
religious liberty were clearly
First Amendment created “a wall of
which Protestants saw as a
influenced by John Locke
period of liberation from
and fellow Virginian George
separation between church and state.”
the ignorance, superstition,
Mason. In 1785, the Virginia
What Jefferson meant by this term is a
and tyranny of the Roman
legislature considered a bill
subject of great debate.
Catholic Church. During the
that would provide for
crisis with England, a wave
public funding of Christian
of religious hysteria swept over American
instruction. The measure was backed by several
Protestants, who worried that the pope would
prominent statesmen, including Patrick Henry. But
personally lead the Catholics of Canada in a military
James Madison, then a member of the legislature,
assault on American forces. “Much more is to be
took the lead in opposing the bill, reminding
dreaded from the growth of Popery in America,”
Virginians that “torrents of blood have been spilt
patriot leader Samuel Adams asserted in 1768, “than
in the old world, by vain attempts of the secular
from Stamp-Acts or any other acts destructive of
arm, to extinguish Religious discord, by proscribing
men’s civil rights.” This bigotry caused Roman
all difference in Religious opinion.” The bill was
Catholics to become outspoken proponents of
defeated, and the following year, Jefferson introduced
religious toleration and the separation of church
“A Bill for Establishing Religious Freedom,” which
and state. In a country dominated by Protestants,
attempted to enshrine in law the idea “that no man
this was the only realistic course for them.
shall be compelled to frequent or support any
All thirteen states at the time of American
religious Worship place or Ministry whatsoever.”
independence, then, acknowledged to some degree
The bill passed with minor changes.
in their constitutions the principle of religious
By the time of the Constitutional Convention
liberty. Most also provided for some degree of
of 1787, there was a broad consensus regarding
separation of church and state. Several states went
the proper relationship between the national
so far as to prohibit clergymen from holding state
government and religion: first, that the government
office, a restriction in the Georgia Constitution of
ought not to give support to any religious sect;
1777 that the Reverend John Witherspoon of New
second, that the government ought not to require a
Jersey would famously protest. But few states
religious test for office; third, that the government
provided for a complete separation of church and
ought not to interfere with private religious
state, for it was believed that the government
practice; and fourth, that the government ought
should give some support to religion in general.
not to interfere with the right of the states to do as
Though a substantial number of American elites in
they wished in regard to religious establishment
the late eighteenth century were not church-going
and religious liberty. These points of consensus
Christians, nearly all believed in the God of the
were reflected in both the body of the United States
Old Testament, and all recognized the practical
Constitution and in the First Amendment, which
value of Christianity as a check on antisocial
was ratified in 1791 as part of the Bill of Rights.
behavior. Many of the state constitutions written
Article VI of the Constitution explicitly stated that
Founders and the Constitution: In Their Own Words—Volume 1
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“no religious test shall ever be required as a
qualification to any office or public trust under the
United States.” The First Amendment declared that
“Congress shall make no law respecting an
establishment of religion, or prohibiting the free
exercise thereof.”
The right of the states to set their own policy in
regard to religion was implicitly acknowledged in
Article I of the Constitution, which stipulated that
to be eligible to vote in elections for the United
States House of Representatives, “the elector in
each State shall have the qualifications requisite for
electors of the most numerous branch of the State
Legislature.” Several states at the time mandated a
religious test as a requirement for the franchise,
and the Constitution therefore tacitly approved
such tests. In addition, the First Amendment’s
prohibition against religious establishment applied
explicitly to the national Congress alone. Indeed, it
was not until after the American Civil War, in the
incorporation cases, that the United States Supreme
Court ruled that some of the restrictions placed on
the federal government by the amendments also
applied to the state governments.

By 1800, then, there was a broad consensus
among Americans that religious freedom was
essential to political liberty and the well-being of
the nation. During the next two centuries, the
definition of freedom of religion would be
broadened, as states abandoned religious tests and
achieved complete disestablishment and as state
and federal courts ruled that various subtle forms
of government encouragement of religion were
unconstitutional. Shortly after the dawn of the
nineteenth century, in a letter to a Baptist
congregation in Danbury, Connecticut, Thomas
Jefferson asserted that the First Amendment
created “a wall of separation between church and
state.” What Jefferson meant by this term is a
subject of great debate. But there is no doubt that
his words have become part of the American
political creed and a rallying cry for those who seek
to expand the definition of religious liberty, even
to mean that religion should be removed from
public life altogether.
Stephen M. Klugewicz, Ph.D.
Bill of Rights Institute
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LIMITED GOVERNMENT
Thomas Jefferson accurately represented the
convictions of his fellow colonists when he
observed in the Declaration of Independence that
a government, to be considered legitimate, must be
based on the consent of the people and respect their
natural rights to “life, liberty and the pursuit of
happiness.”Along with other leading members of the
founding generation, Jefferson
understood that these principles
dictated that the government be
given only limited powers that,
ideally, are carefully described in
written charters or constitutions.
Modern theorists like John
Locke and the Baron de
Montesquieu had been making
the case for limited government
and separation of powers during
the century prior to the American
Revolution. Colonial Americans
were quite familiar with Locke’s
argument from his Two Treatises
of Government that “Absolute
Arbitrary Power, or Governing without settled
standing Laws, can neither of them consist with the
ends of Society and Government. . . .” Locke added
that the reason people “quit the freedom of the
state of Nature [is] to preserve their Lives, Liberties
and Fortunes.” Civil society has no higher end than
to provide for the safety and happiness of the
people, and this is best done under a system of
known rules or laws that apply equally to “the
Rich and Poor, . . . the Favorite at Court, and the
Country Man at plough.” For his part, Montesquieu
argued that only where governmental power is
limited in scope, and then parceled out among
different departments, will people be free from
oppression. Constitutional government, for
modern natural rights theorists, should be limited
government dedicated to the comfortable
preservation of the people—that is, to their
security, freedom, and prosperity.
John Adams echoed the beliefs of many
Americans when he argued that only by creating a
balance of forces within the government could the
people hope to escape despotism and misery. An
unchecked legislature, he observed, would be
capable not only of making tyrannical laws, but of



executing them in a tyrannical manner as well. In his
famous draft of a constitution for the commonwealth
of Massachusetts, Adams declared that the
“legislative, executive and judicial power shall be
placed in separate departments, to the end that it
might be a government of laws, and not of men.”
This document, along with his Defence of the
Constitutions of Government of
the United States of America,
containing a strong case for checks
and balances in government,
were well known to the delegates
who attended the Constitutional
Convention of 1787.
James Wilson, one of the
foremost legal scholars of the
founding period and a delegate
from Pennsylvania at the
Constitutional Convention, agreed
with Adams’ insistence that the
power of government should be
divided to the end of advancing
the peace and happiness of the
people. In the words of Wilson, “In government,
the perfection of the whole depends on the balance
of the parts, and the balance of the parts consists in
the independent exercise of their separate powers,
and, when their powers are separately exercised,
then in their mutual influence and operation on
one another. Each part acts and is acted upon,
supports and is supported, regulates and is
regulated by the rest.”
Both the Articles of Confederation and the
Constitution of the United States provided for
governments with limited powers. As John Jay had
discovered as America’s secretary of foreign affairs,
the power of the central government was severely
limited under the Articles and, hence, could be
trusted to a unitary legislative department. Fear of
governmental tyranny and a desire to preserve the
power enjoyed by the new states resulted in the
creation of a central government that could not
effectively oversee interstate commerce or do other
things that were critical to ensuring the safety and
happiness of the people. In a letter to Edmund
Randolph at the end of 1786, George Washington
bemoaned the “awful situation of our affairs”
which he attributed to “the want of sufficient power
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in the foederal head.” Washington quickly joined the
this chamber are tied so closely to the people by
movement to create a new governmental system
short terms and small districts.
that was equal to “the exigencies of Union,” to
In addition to matching powers and
quote from the instructions given the delegates to
governmental responsibilities, the delegates were
the Constitutional Convention of 1787.
careful to position each department to “check and
The Constitution of 1787 grew out of a plan
balance” the other departments. Examples are
drafted largely by James Madison during the winter
the executive’s veto power, the congressional
and spring before the Convention. The “Virginia
impeachment power, and the judicial review power
Plan” proposed a central government that was
entrusted to the Supreme Court, the only national
supreme over the states. Evidence that the national
court formally established by the Constitution.
government was to be entrusted with considerable
Although in good Lockean fashion the legislative
power could be found in the provisions for a
department was designed to be the preeminent
bicameral legislature and
department, it was still
independent executive and
subjected to checks by the
judicial departments.
other branches of the
There was never any doubt in their
The delegates who
government. Separation of
minds that they should create a
attended the Constitutional
powers as well as the system
government
of
“delegated
and
Convention were sufficiently
of checks and balances were
enumerated” powers . . .
versed in modern political
devices for reducing the threat
theory to understand that
of governmental tyranny, not
they would have to divide
excluding legislative tyranny.
the power of the national government if they
However, the constitutional arrangement, put
intended to entrust it with real authority over the
into its final wording by Gouverneur Morris, was
lives of the people and the states. They understood
not driven entirely by a desire to eliminate the
the dangers of imparting considerable political
threat of tyrannical government. The system of
power to a unitary sovereign. In this connection,
separated and divided powers also was intended to
there was never any doubt in their minds that they
promote competence in government. The
should create a government of “delegated and
president can employ his veto not only to check
enumerated” powers, that is, that the government
legislative action that he considers irresponsible,
should only be entrusted with specified
but to provoke Congress to improve a legislative
(enumerated) powers that derived directly from
enactment. The Senate can use its authority to
the people. While they worried about the
ratify presidential nominations of cabinet officers
“turbulence and follies” of democracy, they
or judges to ensure that qualified candidates are
recognized that government had to be based on the
named to fill these positions.
consent of the people to be legitimate.
Writing in Federalist No. 9, Alexander Hamilton
The Virginia Plan anticipated the bicameral
identified the principle of separated and divided
legislature and independent executive and judicial
powers, along with checks and balances, as among
departments found in the United States Constitution
the inventions of the new science of politics that
today. Building on Madison’s model, the delegates
had made republican government defensible.
assigned responsibilities to the departments based
Madison described in Federalist No. 51 the benefits
on their peculiar characteristics. The six-year term
of the governmental arrangement represented in
of senators, for example, seemed to make this a
the new Constitution: “In the compound republic
proper institution to involve in foreign policy (e.g.,
of America, the power surrendered by the people is
ratification of treaties) since senators would have
first divided between two distinct governments,
more time than members of the House of
and then the portion allotted to each subdivided
Representatives to acquaint themselves with
among distinct and separate departments. Hence a
international affairs and their longer terms and
double security arises to the rights of the people.
larger constituencies (entire states) also would give
The different governments will control each other,
them more freedom to attend to matters other
at the same time that each will be controlled by
than the immediate interests of constituents back
itself.” Significantly, Anti-Federalists as well as
home. The House of Representatives was entrusted
Federalists agreed that governmental powers
with the important power to initiate revenue
should be limited and that these powers should be
(taxation) bills precisely because the members of
subject to internal as well as external checks.
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It is important to emphasize that the Framers
settled on an arrangement that divided yet blended
the legislative, executive, and judicial powers. This
facilitates interdepartmental checking while
promoting mature deliberation. Their aim was to
create a decent and competent democracy, something
beyond mere non-tyrannical government. They
placed the whole of the government, and even the
people, under constitutional limitations. The
Constitution is the supreme law of the land, not
the enactments of Congress or the order of the
president or the momentary will of the people. As
Chief Justice Marshall declared in Marbury v.
Madison (1803), “The distinction between a
government with limited and unlimited powers is
abolished, if those limits do not confine the persons
on whom they are imposed, and if acts prohibited
and acts allowed, are of equal obligation.” Even the

desires of the people are held in check by the
Constitution. The political system still meets the
criteria of democratic government, however, since
the people hold the power, through their
representatives, to amend the Constitution.
The paradigm of constitutional government
embraced by the American people in 1787, that is,
limited government based on the consent of the
people and committed to the protection of
fundamental rights, has become the dominant model
throughout the world. The rhetoric of rights, whether
couched in the language of natural rights or human
rights, is universally appealing. Also universally
accepted is the argument that rights are most secure
when governmental powers are limited in scope
and subject to internal and external checks.
David E. Marion, Ph.D.
Hampden-Sydney College
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